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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                 SONITPUR, TEZPUR 

            G.R CASE No. 3302/2017 

                                      U/S 379 IPC 

              State 

                                             Vs 

1. Joy Tanti 

2. Sainashi Kakar                      …….Accused Persons 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:           Sri R. Goswami, Ld. APP.  

For the Defence:               Sri Sadhan Das, Ld. Adv. 

Charge Framed on:              06.02.2018 

 

Date of Evidences:             01.11.2018, 21.01.2019 & 13.05.2019 

Date of Argument:             01.08.2019 

Date of Judgment:             29.08.2019 

                             J U D G M E N T 

1.  The Prosecution case in brief is that one Sarangapani Saikia has filed an FIR on 

27.08.2017 stating, inter alia, that on the same day accused has committed theft of 

electrical equipments in the vicinity of Harchura 33/11 KV Substation and Adabari Tea 

Estate. Hence this case. 
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2.  The O.C Chariduar P.S on receiving the FIR registered a case vide Chariduar P.S Case 

No. 193/17 u/s 379 of the Indian Penal Code. After investigation, the I.O laid down 

the Charge sheet under Section 379 of the Indian Penal Code against accused 

persons Joy Tanti and Sainashi Kakar for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on hearing the 

Learned Counsels for both sides, charge u/s 379 of Indian Penal Code was framed 

and the same was read over and explained to the accused persons and they pleaded 

not guilty and claimed to be tried. 

 

4.  The Prosecution examined 3 (three) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused persons’ u/s 313 of the Cr.P.C was done to 

which they denied the questions put to them. The accused persons declined to 

adduce any evidence in their defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused persons and 

the learned APP for the State and also perused the evidences and materials on 

record.   

       POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

Whether the accused persons on 27.08.2017 has committed theft of electrical 

equipments by taking out the same from the possession of the informant and 

thereby committed an offence punishable under Section 379 of the Indian Penal 

Code? 

       DISCUSSION, DECISION & REASONS THEREOF: 

8.  H.C Mridul Nath as PW 1 had deposed that he knows the informant since the last 

date. He also knows the accused persons. The incident took place on 26.08.2017 at 

about 3:30 A.M while he was in patrolling duty from Rangapara towards Thakurbari 

Main Road along with two other constables in a vehicle. Then he saw 2 (two) persons 

carrying huge numbers of electric wires in a cycle. He stopped them and on 

interrogation, they confessed that they bought those electric wires from Adabari. PW 
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1 seized electric aluminum wires, Hero cycle, hacksaw and meat dao, which he saw in 

the Court and took them to Rangapara P.S. He also stated that he has seen the 

seized electric wires and cycle in the P.I Malkhana, Tezpur, which are not in a position 

to be carried into the Court. Seizure list was prepared in Rangapara P.S. Ext. 1 is the 

Seizure Memo wherein Ext. 1(1) is his signature.  Material Ext. 1 is electric wire; 

Material Ext. 2 is 1 (one) black colour cycle lying in the Malkhana; Ext. 3 is one meat 

dao and Material Ext. 4 is one hacksaw blade.  

    In his cross examination, PW 1 has stated that he was on duty at the time of incident 

under Rangapara P.S. He did not see the two accused persons in the court. He has 

not seen the accused persons either prior to or after the day of incident but only saw 

them on the day of incident. No case was lodged at Rangapara P.S regarding theft of 

electric wires. He does know when ezahar was lodged at Chariduar P.S regarding this 

incident. He does not know when the seized articles were sent to Court from 

Chariduar P.S. He further stated that he did not mention any specification of the 

seized electric wires and in Ext. 1 no specification has been mentioned regarding 

seized electric wires. There is no use of the word “Aluminum” in Ext. 1. No number of 

the seized cycle is mentioned and the length of the seized meat dao has also not 

been mentioned. Hacksaw blade and hacksaw frame are two separate things. Material 

Ext. 4 is a blade with hacksaw frame. He did not see any reference number in Ext. 1 

regarding the seized meat dao and blade with hacksaw frame. No case reference 

number is seen in the seized meat dao and blade with hacksaw frame. PW 1 did not 

see the electric wires (50 Kg) and cycle in the Court but have seen them in the P.I 

Malkhana, Sonitpur Court. They could not be brought as they are all piled up with 

other seized articles. He further stated that he did not see any case reference number 

in the articles seen in the P.I Malkhana, Tezpur Court. These types of dao and 

hacksaw blade are readily available in the market. He denied the fact that the seized 

articles are not in connection with this case and the electric wires and cycle seen in 

the Malkhana are also not related to this case. He denied the fact that he has 

deposed before this court on the basis of suspicion and also denied that he did not 

seize any articles from the possession of accused persons. 

9.  Saranga Pani Saikia as PW 2 had deposed that he is the informant of this instant case. 

He had seen the accused persons at the time of incident. Incident took place on 

27.08.2017. On the relevant day he was informed from Chariduar P.S that two 

persons were caught with electrical conductor on the previous night and when he 

went to Chariduar P.S at about 9:30 A.M., he saw the electrical conductors were 

stolen between Harchura and Balipara. He had seen hacksaw blade and meat dao in 

the Court which was shown in the Chariduar P.S. There was 1 (one) bicycle and the 
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electrical conductors, which he has seen in the Court Malkhana but as these are 

heavy they could not be produced before the Court. Ext. 2 is the written ezahar 

wherein Ext. 2(1) is his signature. Police had interrogated him.  

     In his cross examination, PW 2 has stated that FIR does not mention the quantity of 

stolen electrical conductors. No description has been made as to what materials are 

the stolen conductors. There is no mention either in the ezahar as regards theft of 

electrical conductors. He did not mention the date of occurrence in his ezahar and 

statement. The seizure list does not contain his signature. The same electrical 

conductor is used all over Assam and such type sort of hacksaw blade and meat dao 

may be in the hands of anybody. PW 2 stated that the names of the accused persons 

are not named in the FIR and in his statement. He was not sure as to whether the 

accused persons present in the Court were the same persons whom he had seen at 

Chariduar P.S on 27.08.2017. He has no personal knowledge regarding commission of 

theft. He also denied the fact that he did not depose the truth. 

10.  Satya Das as PW 3 had deposed that he knows the informant but does not know 

anything about the accused persons and he does not know the accused persons. The 

incident took place on 27.08.2017 and at that time he went to work and saw that 33 

KV electric lines were not there and somebody has cut the same and took away the 

wires. Then he informed the matter to his senior who filed the FIR. Police 

interrogated him and he showed the place from where electric wires were stolen 

away but the wires were not found.  

      In his cross examination, PW 3 has stated that he did not see the incident and does 

not see who took away the electric wires. He denied the fact that he did not state 

before police that 33 KV electric wires were stolen.  

11.  Upon appreciation of the evidences of the Prosecution witnesses including the 

informant, it can be ascertained that seized materials have not been proved before 

the court by producing the same which remains fatal for the Prosecution. As the 

seized materials were not produced before the court, the same could not be identified 

by the Prosecution witnesses before the court at the time of giving evidence. 

Moreover, I.O has not been examined in this case was necessary. 

12.  It can be ascertained that PW 1 was on patrolling duty with the informant when the 

accused persons were caught but PW 1 did not see the accused persons in the court 

at the time of giving evidence and hence he could not identify them before the court. 

It can be ascertained from the evidences of PWs that no theft case was registered 

anywhere regarding theft of seized materials. PW 1 clearly stated in his cross 

examination that he did not mention any specification of the seized electric wires and 
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in Ext. 1 no specification has been mentioned regarding seized electric wires. PW 1 

stated that no case reference number is seen in the seized meat dao and blade with 

hacksaw frame. PW 1 clearly stated that he did not see any case reference number in 

the articles seen in the P.I Malkhana, Tezpur Court. These types of dao and hacksaw 

blade are readily available in the market. 

13.  It can be ascertained from the cross examination of the informant as PW 2 that no 

specification and description of seized articles and electrical conductors are mentioned 

in the FIR. From bare perusal of the cross examination of informant as PW 2, it can 

be ascertained that instant case was filed out of suspicion and Prosecution has failed 

to prove the same against the accused persons. Thus PW 2 has admitted that there is 

no mention either in the ezahar as regards theft of electrical conductors. He did not 

mention the date of occurrence in his ezahar and statement. The seizure list does not 

contain his signature. The same electrical conductor is used all over Assam and such 

type sort of hacksaw blade and meat dao may be in the hands of anybody. PW 2 

stated that the names of the accused persons are not named in the FIR and in his 

statement. Thus we can presume that Prosecution has failed to prove the ingredients 

of Section 379 of the Penal Code against the present two accused persons beyond 

reasonable doubt so as to hold them liable for the commission of theft of seized 

materials. Informant has admitted that he was not sure as to whether the accused 

persons present in the Court were the same persons whom he had seen at Chariduar 

P.S on 27.08.2017. Thus it can be said that informant has even disputed whether the 

two accused persons in the court are the ones he saw at the place of occurrence. 

Moreover, it can be presumed that there is apparent lacuna in this case and the same 

was admitted by the informant. As per Evidence Act, it is an established law that facts 

admitted need not be proved. Moreover, this case exposes the serious lacuna in the 

investigation process carried out by the I.O. 

14.  It appears that PW 3 does not know anything about the incident. Moreover 

independent seizure witness Sankar Boro was not examined to justify the seizure. 

Prosecution has totally failed to prove whether the seized materials were actually 

stolen by the accused persons. Hence it can be said that Prosecution has failed to 

prove the allegation against the accused persons beyond reasonable doubt. In view of 

above discussion and considerations, accused persons are entitled to be acquitted of 

the offences under Section 379 of the Indian Penal Code and all the aforesaid Points 

for determination of this case are decided against the Prosecution and in favour of the 

accused persons.  
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                                             ORDER 

 

Hence I hold that accused persons Joy Tanti and Sainashi Kakar are not guilty of 

committing offences punishable under Section 379 of the Indian Penal Code. 

Accordingly they are acquitted from the offences punishable under Section 379 of the 

Indian Penal Code and are set at liberty forthwith. 

 

The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 29th day of August, 2019. 

 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 

 

 

 

 

 

 

 



P R  C a s e  N o .  3 3 0 2  o f  2 0 1 7  
State V.  Joy Tanti & Anr. 

 
 

                                                 Appendix: 

 

Prosecution Witness: 

PW 1:   H.C Mridul Nath 

PW 2:  Saranga Pani Saikia 

PW 3:  Satya Das 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Seizure list 

Ext. 1(1): Signature of Seizure witness 

Ext. 2:  Ezahar 

Ext. 2(1): Signature of Informant 

 

 Material Ext. 1:  Electric wire 

   Material Ext. 2:   1 (one) black colour cycle lying in the Malkhana 

   Material Ext. 3:   Meat Dao 

  Material Ext. 4:  One hacksaw blade.  

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

                                                                                             (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


